government should not react hysterically to people’s fears — not least because a
hysterical response would give terrorists a large additional victory. I will turn
to this issue in due course. For now the important point to notice is that
people’s approach to the risks of catastrophe, including the risks associated with
terrorism, can be better understood if we have a working knowledge of how i
people assess risks in general.

Reducing Risks Rationally

Often it is possible to resolve hard questions of law and policy without resolving
deeply contested issues about justice, democracy, or the appropriate aims of the
state. Often it is possible for people who disagree on many topics to agree on a
social practice. In many areas of law and public policy, people can reach closure
about what they should do despite their disagreement or uncertainty about why,
exactly, they should to do it. When closure is reached in this way, we might say
that people find their way toward incompletely theorized agreements.”

Thus people who sharply disagree about the purposes of the criminal
law can agree that rape and murder should be punished, and punished more
severely than theft and trespass. People can support an Endangered Species
L Act even if they disagree about whether the protection of endangered species

¢ is desirable for theological reasons; because of the rights of animals, plants,
: and species; or because of the value of animals, plants, and species for hmm
beings. Incompletely theorized agreements are hardly foreign to governument
regulation. In the area of regulatory reform, deregulation of the trucking and
airlines industry commanded agreement from many diverse people; in fact, it was
spearheaded by Senator Edward M. Kennedy, who was enthusiastically joined by
many conservatives. A great advantage of incompletely r.heorized»agreements is
that they allow people of diverse views to live together on mutually advant.ageous
terms. An even greater advantage is that they allow people of diverse views to
show one another a high degree of both humility and mutual respect.

In this chapter, T attempt to outline, in a prelimmary and gﬁneral way,
government responses to the problems discussed thus far. Tthe basic tasks are

ascade effects based on insufficient evidence;

tQ promote governmental tespanses to significant risks even if the public has

! T discuss this point in detail in Cass R. Sunstein, Legal Reasoning and Political Conflict
{(New York: Oxford Univ. Press, 1996).
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shown litt]e interest in reducing them; and to place tradeoffs on-screen. includin
the_risks that are created by risk regulation. Three principles, sketched in the
introduction, provide the basic orientation. First, government should attempt
to assess the magnitudes of risks; it should not concern itself with risks thar
are statistically small. Second, government should examine all the effects of risk
reduction, including costs and additional hazards created by risk reduction itself,
Third, government should explore alternatives to any proposed action, including
alternatives that involve less intrusive tools for achieving the same basic ends. To
adopt these principles is to move much of the way toward cost-benefit analysis,
and to do so without saying anything especially controversial about the proper
ends of government.

But let us begin with some ideas that, while extremely influential, seem
to me quite inadequate: pollution prevention, the precautionary principle, and
sustainable development. Each of these ideas is often proposed as an alternative
to the analytical techniques of cost—benefit analysis — an alternative that is less
“cold,” more atturied to potential harms to real people, and more friendly to
the environmént. Despite their popularity, and their extraordinary international
preminence, I think that the three ideas are unhelpful, sometimes even [udicrous.
An understanding of why this is so helps to prepare the way for the more
affirmative discussion that follows.

POLLUTION PREVENTION, RISK PREVENTION

Should pollution be “prevented” rather than “cured”? With respect to many
problems, including illness, prevention does indeed seem best — cheapest and
most effective. It is usually better to have a flu shot than to treat flu after the
fact. For most people, a good diet and exercise, alongside a refusal to smoke, are
a lot better than heart surgery and chemotherapy. Perhaps prevention should be
the preferred approach in the domain of social risks.

Barry Commoner, a well-known scientist and environmentalist, has urged
that government regulation of risks should be fundamentally remodeled, with
the idea of “prevention” at its core.” The idea has been influential in many circles.
In fact Congress has enacted a statute — unimaginatively but informatively named
the Pollution Prevention Act — that puts a premium on pollution ]:orcevention.3
The goal of pollution prevention is to ensure that regulators prevent pollution
before it even enters the system. As real-world examples, consider the phaseout
of lead in gasolines, the use of solar power, and the substitution of electric cars
for cars powered by gasoline. According to Commoner and many others, this

See Barry Commonet, Making Peace with the Planet (New York: Pantheon Books, 1990).
3 42 USC 13101
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s far more promising than "endfof-the-piptz” controls impo;led on
ting technologies. Advocates of POHUthI-'l preventilon argue Fhat pollution
ses larger and more dramatic pollunop refluctxc:ns and does
¢ rely on imperfectly reliable, after-the-fact FEChnDIOglcal fixes. .

" T}Z Commoner contends that the “real improvements have been achieved
not by ;liﬁng controls or concealing pol}utants bujc by simply elirnir}ath;il ;llen}.
The reason there is 50 much less lead’m the‘ ex?vmomnent — and in children’s
blood — is that lead has been almost entirely ehm%n.ated from the manufacture of

asoline. The reason why DDT and related pesticides are now muf? less preva-
[ent in wildlife and our own bodies is that their use has beele banned. Préventxon
works “because it is directed at the origin of the pollu.tant in the p:i:)ducuon pro-
cess itself.” By contrast, controls “yield little or no @provement be-cause they
“are only one element in a larger system that can readily counteract their apparent

b N “ 1 B
efficiency.” For Commoner, the overall lesson is that if “you don’t pur mmer};;rlg
' [ urges that

3pproach 1
Poﬂu

Prevendoﬂ prorm

in the environment, it isn't there.” )
if we would really like to reduce nitrogen oxide emissions from cars, we will build

“smogless engines that do nm@ggm&idﬁ&hat}Mn
catalytic converters.” It would be easy to build on the idea of pol‘l‘uF1on preven.tlog
tosuggest that in many contexts, regulators should move toward “risk prevention.
Instead of managing risks that are already in the system, they should attempr to-
eliminate enterprises and activities that produce (unacceptably high?) risks.
Often pollution prevention makes sense. The EPA was right to_eliminate

lead from gasoline; the government was also right to stop the use of CECs, which
contribute to destruction of the sbestos is a potent carcinogen,

and if it can be eliminated wi i —the 1 d

0

e T . . . .
argument for eliminating asbestos. But sometimes pollutionpreventiorrwould be
emwgggyﬂﬂiisgkwﬁnpl%h&w&&wmwhde, all

things considered. Consider some examples. The best way to prevent automobile
pollution would be to eliminate the internal combustion engines that power most
trucks and cars. The best way to prevent pollution from current power sources
would be to stop relying on fossil fuels, now used by utility power plants. The
best way to prevent the risks of genetically modified plants would be to ban
the genetic modification of plants. Should the EPA be told to ban the internal
combustion engine and coal combustion? Should national legislatures forbid
the genetic modification of plants? If these would be ridiculous conclusions —
as I think they would be — it is because the costs of the bans would ivv;ni the
benefits. Pollution prevention is not worthwhile as such; it is worthwhile when
1t is better, all things considered. than the alternatives.

4 . .
Commoner, supra note 2 in this chapter, at 42.
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There is a further point. In many contexts, the idea of pollution prevention,
ot risk prevention more generally, is literally paralyzing because no approach will
actually “prevent” pollution or risk. If the internal combustion engine is banned,
substitutes will have to be introduced, and electric cars cause pollution of their
own, above all because they curtently require considerable energy use. Perhaps

electric cars are, on balance, berter from the envi int of view. But if

they are better, it is because they produce less (not no) pollution; and that is a
different claim from the claim that “prevention” is always or generally best. As
we have seen, a ban on the genetic modification of plants might increase overal
risks, if it is the case that genetically modified plants reduce risks compared to
the alternative,

In fact the strongest argument for pollution prevention rests, at bottom, on
cost~benefit balancing. Those who urge pollution prevention are thinking of
instances where this approach has large benefits and small costs. In the context of
eliminating lead from gasoline, cost—benefit analysis firmly supported pollution
prevention, because the benefits dwarfed the costs. The same is true for banning
CFCs. But where the bal support regulation, pollution prevention
1s.a mistake. Properly understood, pollution prevention is what is recommended
by cost—benefit analysis — but only sometimes.

None of this is to deny that sometimes projections of the future will involve a
degree of guesswork and speculation. As we have seen, guesswork and speculation
are the rule rather than the exception. Bur when this is so, good cost—benefit
analysis calls for attention to the range of possibilities, What is not justified is
to “prevent” pollution without an inquiry into the consequences, good and bad,
of prevention. The most that can be said is that pollution prevention should
always be considered a<a possible option and that in some cases, it will turn out
to be preferred. But as a general approach to environmental protection, or to
the reduction of social risks, it is obtuse, In many conte ollution prevention

would be literally dangerous, in fact a disaster. M fo 5 2 T

wr Cany .
THE PRECAUTIONARY PRINCIPLE

All over the world, there is increasing interest in a simple idea for the regulation
of risk: In the case of doubt, follow ke precautionary prinn’plz.6 Avoid steps that
will create a risk of harm. Until safety is established, be cautious. In a catch-
phrase: Better safe than sorry. In ordinary life, pleas of this kind seem quite
sensible. People buy smoke alarms and insurance. Shouldn’t the same approach
be followed by regulators as well?

®  Protecting Public Health & the Environment: Implementing the Precautionary Principle,

Carolyn Raffensberger & Joel Tickner, eds. (Washington, D.C.: Island Press, 1999),
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Many people believe so. The Ministerial Declaration of the Second Interna-
tional Conference on the Protection of the North Sea, held in London in 1987,
states: “Accepting that in order to protect the North Sea from possibly damaging
effects of the most dangerous substances, a %M;EM:;Z
which may require action to control inputs of su 51'1 st:;lnces evem beforey
causal link has been established by absolutely clear scientific evidence.”” The
cl(;-s‘;g Ministerial Declaration from the United Nations Economic Conferenve
for Europe in 1990 asserted, “In order to achieve sustainable development, poli-
cies must be based on the precautionary principle. ... Where there are threats of
setious or irreversible damage, lack of full scientific cermm
The widely publicized ngsm
mentalists in 1998, went further still: “When an activity raises threats of harm
to human health or the environment, precautionary measures should be taken
even if some cause and effect relationships are not established scientifically. In
this context the proponent of the activity, rather than the public, should bear
the burden of proof.”9

There is some important truth in the precautionary principle. Sometimes
it is much better to be safe than sorry. Certainly we should acknowledge that a
small probability (say, I in 100,000) of a serious harm (say, 100,000 deaths)
deserves extremely serious attention. It is worthwhile to spend a lot of money
to eliminate that risk. The fact that a danger is unlikely to materialize %

hardly a good objection to regulatory controls. But everything depends on
the size of the investment and the speculativeness of the harm. Unless the
harm would be truly catastrophic; a hugé fiivestment makes no sense for a
harm that has a one in one billion chance of occurring. Taken literally, the pre-
cautionary principle would Jead to indefensibly huge expenditures, exhausting
otr budget well before_the menu of options could be thoroughly consulfed.
If we take costly steps to address all risks, however Improbable they are, we
will quickly impoverish ourselves. This is no less true for nations than for
individuals.

But there is a larger problem. The precautionary principle can provide guid-
ance only if we blinker ourselves and look at a subset of the harms involved. In
real-world controversies, a failure to regulate will run afoul of the precautionary

principle because potential risks are involved. But regulation itself will cause
potential risks, and hence run afoul of the precautionary principle too; and

7 Quoted in Rethinking Risk and the Precautionary Principle 3, Julian Moris, ed. (Oxford: l‘ 'ﬁ'
Butterworth-Heinemann, 2000).

¥ Idats.
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the same is true for every step in between. Hence the precautionary principle,
taken for all that it is worth, is literally paralyzing. It bans every imaginable step,
including inaction itself.

A failure to allow genetic modification might well result in many deaths,
and a small probability of many more. Hence the precautionary principle seems
to argue both for and against banning genetic modification of food, The point
1s very general. An expensive regulation can have adverse effects on life and
health, and hence a multimillion dollar expenditure for “precaution” has —as3
WOrst case scenario — significant adverse health effects, with pethaps many tens
of ltves Jost. If this is so, the precautionary principle seems to argue against the
fegulation. If the precautionary principle argues against any action that carrics
a small 115 ignificant harm, then we should be reluctant to spend a lot
of money to reduce risks because those expenditures themselves carry risks.
Like the idea of pollution prevention, the precautionary principle, understood
in an extreme form, stands as an obstacle to regulation and nonregulation,
and to everything in between. Indeed the most sensible understandings of the

precautionary principle emphasize the need for an overall assessment and insist
on_exploring all of the tisks at Stake, including -low-probability, potentially

catastrophic risks.!°
P

erhaps this argument is missing something. In some contexts, regulation is
indeed a form of insurance, or a way of placing special locks on a door, Consider

the following choice. Would you rather have

(a) asure loss of $20 or
(b) a I percent chance of losing $1,9802

In terms of expected value, (b), representing a statistical loss of $19.80, is a
bit less bad than (a); but most people would gladly choose the sure loss of $20.
People do not like to run a small risk of a large or catastrophic loss; this is why
we buy insurance and take special precautions against serious harms. Where a
risk would be very high, and when we can reduce or eliminate it with cash, it
makes sense to endorse the precautionary principle.

If we speak in these terms, however, we are substantiaﬂy qualifying the
precautionary principle, treating it less like a dogma and more as the beginning
of a serious analysis of how to approach risks. A competent cost—benefit analysis
(CBA) takes good account of the precautionary principle by asking regulators
to attend to low-probability risks of significant harms. CBA subsumes this risk,
as it does all others, into the overall assessment. A special advantage of CBA is
that it incorporates all risks, on all sides of the equation; it therefore prevents

10 Gee Indur Goklany, The Precautionary Principle (Washington, D.C.: The Caro Institute,
2001).
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che kinds of myopia and tunnel vision that are thr.eatened ‘if we take pre(iauti%ns
inst some risks and thereby fail to take precautions against others. (Consi ler
;g;s on the use of cell phones in cars, which may Iincrease rlsk‘s by, for e:)cz;:r(:1:1:1>3 ;
eventing people from making or receiving calls in emergencies.) Bfacause
PI source of information, and not something to be used mechanm:}lly as the
11;;5 for decisions, good regulators will often buy the equi.valent of 11'1su;1anuc:le;i
Nothing in CBA precludes a policymaker from COI‘lCIUdl-l’lg that We8 (;0% o
suffer a sure loss of, say, $200,000 to prevent a I percent risk of $I9,d :d !
in monetary and other losses. Nor does CBA prevent regulators from ecI1 Olgcg)
that a 1/10,000 risk of 100,000 deaths is worse, or less bad, thfm al/1, >
risk of 10,000 deaths. This is a political judgment, not a technical one to be
decided by mechanical use of the numbers. _ N — 1
Aaron Wildavsky, a political scientist with a spe('tlal' interest in risk regu a(;
tion, attacks the precautionary principle on ground':; similar to those I have IflSli
here.!! Wildavsky convincingly argues that often risks are on both fldES of the
equation, and hence the idea of “precaution” senself:ssly guards»agams‘t‘ one set
of risks while ignoring the others. In Wildavsky'’s view, the notion of preca;—
tion” should not merely be disregarded; it should also be replace.d. Tt should be
replaced with a principle of “resilience,” based on an understanding that naﬁrle,
and society, are quite able to incorporate even sFrong shocks, and that the E-
mate dangers are therefore smaller than we are hkel): to fear.' Ur;xjfortunately{. the
principle of “resilience” is no better than that of precautlont So‘rn‘e; sye';t@mf
are resilient, but many are not. Whether an ecosystem, or a society, 1s “resilent
cannot be decided in the abstract. In any case resilience is a matter- of Fiegree.
Everything depends on the facts. As we will see, cost—bfzn-eﬁt balancing is to 'be
preferred, not because resilience is unlikely, but because it is necessary to inquire

into the particular problem to know.

SUSTAINABLE DEVELOPMENT

The notion of “sustainable development” has had an extraordinary inﬂuepce n
international environmental debates, so much as that it now serves as a kmd. of
symbol for any serious commitment to environmental protection. But Se>n\§;l}i)rz
is highly ambiguous. What kind of development Cf)unts as .sustama e bzli

counts as “unsustainable”? In a standard formulation, the idea of sustainable
development is said to refer to “development that occurs on a scale that does

not exceed the carrying capacity of the biosphere.”12

1 Gee Wildavsky, supra note 9 in Chapter I. ‘ ‘ .
12 Gee Robert Percival et al,, Environmental Regulation: Law, Science, and Policy 1182 (Boston:

Little, Brown & Co., 2000).
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To the extent that endorsement of sustainable development is meant as
a crticism of approaches that are licerally “unsustainable” in the sense that
future generations will lack environmental goods — clean air and water, for
example — everyone should support sustainable development. Any minimally
sensible policy will ensure decent lives and options for future generations. No
sane petson is opposed to that. Indeed, cost—benefit analysis itself calls for
sustainable development, because 2 competent analyst incorporates the interests
of members of furure generations. Bur outside of the easy cases for environmental
protection, the real question is not “sustainable” development or “unsustainable”
development; it involves what level of resources to commit to environmental
protection. Often there is no simple Jine to divide the sustaj the
cause a great deal of suffering and misery, simply by virtue of their expense,
a sensible administrator will take thar point into account. And if the sensible
administrator is thinking in this way, he is balanci.ng the various considerations,
very much in the way that cost—benefit analysis helps to do. In the international
context, the administrator might even ask for financial help from wealthier
countries, help that is required from the standpoint of justice.

Because cost—benefit balancing requires consideration of the interests of

ﬁ.%zéenerauons, the goal of sustainable development is in no conflict with

that form of balancing. Indeed, cost—benehit analysis strongly supports the idea

that sustaina tity 15 a desirable goal. It also helps give content to the hard
question, which is how much should be done to improve environmental quality
in poor as well as wealthy nations,

To conclude: Pollution prevention can be a good idea, but it would some-
times lead to disaster, not least because it would increase serious risks. Some-
times it is better to be safe than sorry, and here the precautionary principle
makes sense. People do, and should, buy insurance, Bur sometimes the pre-
cautionary principle Jeads to paralysis, and in any case some precautions are
stmply not worthwhile. Everyone should support sustainable development. But
support for sustainable development does not answer any of the hard questions.
It is important to ensure that policies are sustainable rather than the opposite.
But in poor nations as well as rich ones, regulators need much better guidance

than that.

WHAT IS COST-BENEFIT ANALYSIS?
WHY FAVOR IT?

For the moment, let us understand cost—benefit analysis to entail a full accountin

of the consequences of risk reduction. in both quantitative and qualirazim%holﬂd
have this accounting before them when they make decisions, They should 1ot
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“ -line” numbers. But if they are to proceed, they sho‘uljd
be bound l:::}17 :eexb?::n;uj:l ethe benefits justify t}z’e costs, or if not, why it is
be PYCPTE orthzrhile to go forward. I am therefore understanding cost—ben_eﬁt
none‘:be essr:r uire a certain procedure: a quantitative and qualitative accounting
anaIYSlsftt’octs?Jf regulation, together with a duty to explain the grounds for act%on
of the echee benefits justify the costs. On this view, the antonym to reg.ulatl'on
uIﬂ::alsescl by cost—benefit analysis is regulation undertaken without anything hk;
fucllear se);se of the likely consequences — or regulation that amounts to a sta
" th'i"::r Ir{r;ost basic argument for cost—benefit balancing, thus und.erstood,

{ nitive. The goal is to overcome cognitive Ihn1t§t10ns by ensuring that
., CO% have a full, rather than limited, sense of what is at stake. Pt?ople often
Pe'opteh £ls stemic,effects of risk regulation; cost—benefit analysis is a way of
mls:in ethc))lse effects squarely on-screen. At the same time, cosF—T't)eneﬁt malxsm
E:lt s gvercome the problems created by the availabilit}'r heuristic, by allofv;mg
};ccounting of the actual consequences of current l‘l.SkS, and of t}'le e ecitls
irti reducing then. If people are fearful of a r;sk th:;t is af:tziafl-i_y qlilt; s:r;:; l;
cost—benefit analysis will supply a corrective. I - people are indi fere ‘
i uite large, cost—benefit analysis will help to stir t}}em out o
ttllzzrlioi;t;lsu ();r?e of thegprimary advantages of cost—benefit anags}is, P?ngg
understood, is that it promotes an understanding of h'ealth—h.e th tra emn,
but it also does much more. To the extent that people’s erno.txons are 1g)e ﬁgt
the better of them, by producing massive concern abut small rilsks, c?s.}:—he?eto
analysis should help put things in perspective’and at the same t@e rmcg1 bt Z pin
calm popular fears. To the extent that people’s perspective is d1st01"jte gl 3 es lﬁ
problems in isolation, cost—benefit analysis can help to put 1s.01ate fp(;o e »
the context of a full range of dangers, thus preventing the kinds o 'thIStOttt)' ‘
that come from a narrow perspective. The result s.hould be to help with cognitiv
L i o produce sensible priority-setting. ‘ .
dlsm';t}ll:?es ;;::dc;enfocratic advantagle::’s as well. As I h:%ve e-mphasned, ‘mterebst
groups often manipulate policy mn their preferred d1r§Ct1ons, s?me}funfiztic)sf
exaggerating risks, sometimes by minimizing then?, sometimes by u:lm-g eugrred
and biases strategically, so as to mobilize pubhc. sentiment in their prehould
directions. An effort to produce a fair accountmg'of acFual dangers s "
help to diminish the danger of interest-g.rou-p mampulat'ic‘m. More g:]rlleran)cfi
cost—benefit analysis should increase the 11ke1.1h‘ood that citizens geBne.r )If,f e
officials in particular, will be informed of what is actually at stake. By itse
i emocratic gain. A .
o 1g§i:urse interesgt groups will also try tg manipulate thednunillllners in Zl::tlz
preferred directions. Industry, which is typically well funded, will exagg

ic 1 i osite.
the costs and minimize the risks. Public interest groups will do the opp
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(I explore this point later in connection with the regulation of arsenic in drinking
water.) A government that attempts to produce cost—benefit analysis will face
a formidable task; it is possible that government will lack the information
necessary to do this task well. But if there is a degree of accuracy, and if ranges
awﬁmmwtb*meﬁt analysis can be seen, not as
sorne antidemocratic effort to tyrannize people with numbers, but instead as an
indispensable tool of democratic self-government.

Of course, it is possible that in practice cost—benefit analysis will have
excessive influence on government decisions, drowning out “soft variables.”!3
Since the numbers are not all that matters, any such effect would be a point
against cost—benefit analysis. But to date, the actual record does not support
this concern. To take just one example, the EPAs decision to go forward with
new controls on arsenic in drinking water was supported partly on the ground
that nonquantifiable variables tipped the balance,'* T&Lﬁ%;:ﬁt
analysis will drown out relevant variables is not a reason to abandon the an ysis;

but to take steps to ensure against any such effect.

—_—

ARE RISKS SOCIALLY CONSTRUCTED?
OF SCIENCE AND ITS DISCONTENTS

A large goal of cost-benefit analysis is to increase the role of science in risk
regulation. This is a controversial goal. Many diverse people have been skeptical
of the idea that risk regulation should be grounded, first and foremost, in an
understanding of scientific fact.Some of these groups purport to be inspired by
democratic, even populist ideals. They suggest that the underlying issues should
be resolved by ordinary people, not by a technocratic elite.!® Some of these
critics are skeptical of the whole idea of scientific objectivity. They doubt that
risk is an objective concept, measuring something “out there” in the world.'®
Others urge that scientists have values and agendas of their own, and that the
effort to strengthen the role of science is actually an effort to fortify the place
of those values and agendas. They insist that questions of risk regulation are
questions of value, not of fact, and that the real issue is whose values will prevail.

13 1isa Heinzerling, Clean Air and the constitution, 20 St. Louis U. Pub. L. Rew. 121, 151

{2001} (“cost—-benefit analysis tends to underrate those things that cannot be so quantified and
monetized”); Laurence H. Tribe, Ways Not to Think About Plastic Trees: New Foundations
for Environmental Law, 83 Yale L. J. 1315, 1318-19 & n. 25 (1974).

See Chapte 7; see also Corrosion Proof Firtings v. EPA, 947 F, 2d 1201 (5" Cir, 1991).
Kristin Shreder-Frechette, Risk and Rationality (Berkeley, Calif: Univ. California Press,
1991).

See Slovic, supra note 12 in Chapter 2, at p. 392,
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Respect for “science” is said to be a smokescreen here. Some of these critics
include powerful industries purporting to respect the facts b.ut fearful that a
careful look at the facts will compromise their economic self—m-terest;'tobacco
companies are only the most visible example. In”a more theore‘ncal vein, some
people insist that risks are “socially constrgcte“df and that any ]uFlgr.nent about
the magnitude or even the existence of a “risk” is a matter of social judgments,
not of something external to what people think.!’ ' '

Some of these objections are easy to handle. Of course there is a problem if
some groups are manipulating science to promote their own selfish égendés. At
the level of principle, little needs to be said, except perhaps that mampglaﬁoq of
this sort is deplorable. The real task is to ensure that any efforts at m@lpdatLOn
will fail. But some of the critiques of scientific objectivity, and some claims about
“social construction,” raise hard questions. For the moment let us simply insist
that, with respect to risks, there really are facts, and it is crucial to know the truth
as best we can. Some risks are genuinely serious, in the sense that many.peop-Ie
are going to get hurt, get sick, or die as a result. Some risks are n9t serious, in
the sense that few people, ot no people, are in danger. Wheth'er arisk is serious,
in the sense that many people will be hurt or die, is a question of fact, not of
values. Of course values affect any evaluative judgment about the seriousness of
risks, but the factual questions are crucial and should be identified and evaluated
as such. A

Risks are “socially constructed” in the sense that the categories tl.'xat we use
to perceive them are our own. Moreover, both individuals 'de .soc1et1es will be
greatly concerned about some hazards but treat others as inevitable as'pects of
life, worth acknowledging but no more, There is a great deal to .be s;uc-I about
the relationship between risk and culture, and T will deal very little W1th that
important issue here.'® What is import e 0505 s that risk is not
socially constructed, in any interesting sense, when a certain number of people
will (actually) be injured or killed as a result. As best we can tell, hundreds of
tﬁxmiﬂ die each year, in the United States B:IOr.le,. as a result
of Tigarette smoking. To argue on behalf of cost—benefit analysis, it is necessary
my that numbers of this sort have real meaning. _ .

“"Now these pomnts are not meant to deny that scientlst have their own

values, and that with different assumptions, risks can be estimated as large or
small. It 1s easy to show that with small variations in assumptions, we wﬂl
come up with dramaticatly different projections about the future, and. thf;lt in
the face of scientific uncertaity, reasonable people can come up with widely

17" See id. - v
18 For an influential discussion, see Mary Douglas & Aaron Wildavsky, Risk and Culrure

(New York: The Free Press, 1992).
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vary{‘ﬁ/g judgments about the seriousness of risks. Indeed, Chapter 6 is devoted

th> an exXpIoT f 15 issue. Of course te assumptions that produce

different judgments will sometimes be a product of values, not simply science.

What is the discount rate for future benefits and costs? How should we proceed
if we lack knowledge about the rate or nature of climate change? What is the
leve] of risk from exposure to low levels of arsenic, when we have evidence only
for high exposure levels? It is extremely important to ensure that assumptions
are identified as such, not least to ensure public oversight of how to proceed in
the face of uncertainty.

‘ But none of this justifies skepticism about the role of science in risk regu-
lation. There really are facts, whether or not we are able to identify them. Of
course we should sometimes be skeptical of scientists’ ability to get the facts
right; scientists are themselves sometimes skeptical of their ability to get the
facts right. W}ien skepticism is justified, the best approach is not to do nothing,
to let companies do whatever they wish; to adopt the precautionary principle,
to regulate to the hilt, to flip a coin, or even to defer to public values, whatever
they happen to be. The best approach is instead to specify the range of possible
outcomes, with some sense of the Iikely_probabilities. If there 1s a small chance
?,ﬂ%_ggﬁb;g_ outcome, inaction is hardly the obvious course; people buy
Insurance, and risk rmis a form of (preventative) insurance. In some
Cases-trirghtrorbe possible
at sea. Butan t like that.

- It bears emphasizing that science cannot by itself resolve normative ques-
tions. An understanding of likely consequences cannot resolve issues of value.
But democratic judgments should be made with reference to the best under-
standings of the facts, rather than short-term panics and scare tactics. People
should be allowed to see the range of legitimate uncertainty. For these purposes,
cost—benefit analysis is an excellent place not to end but to start.

a range. Here science will Jeave us

EIGHT PROPOSITIONS

Recall that by cost—benefit analysis, I mean a full accounting of the effects of
tegulation, both qualitative and quantitative, along with descriptions in both
monetary and nonmonetary terms. My basic suggestion is that government
should offer that accounting and also make it relevant for purposes of decision.
To make these ideas more concrete, here are eight propositions, offered in the
hope that they might attract support from diverse theoretical standpoints.

I Agencies should not only identify the advantages and disadvantages of
proposed efforts to reduce risks but also attempt to quantify the relevant

effects to the extent that this is possible. When quantification is not possible,
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agencies should discuss the relevant effects in qualitative terms. The staterent

should include the full range of beneficial effects.

2. The quantitative description should supplement rather than displace a

ualitative description of relevant effects. Both qualitative and quantitative de-
scriptions should be provided. It is important to know not only raw numbers but
also the nature of the relevant effects (e.g., lost workdays, cancers averted, respira-
tory problems averted). To the extent possible, the qualitative description should
give a concrete sense of who is helped and who is hurt (e.g., whether the benefi-
ciaries are mostly or partly children, whether the regulation will lead to lost jobs,
higher prices, more poverty, and so forth). Where the only possible information
is speculative, this should be noted, along with the most reasonable speculations.

J. To improve the overall evaluation, agencies should attempt to convert
nonmonetary values (mvolving, for example, lives saved, health gains, and
aesthetic values) into dollar equivalents. There 15 notting niagieal Of Figid |
about the dollar equivalents. The conversion is simply a pragmatic tool to guide

analysis and to allow informed comparisons.

4. Agencies entrusted with valuing life and health should be controlled, by
statute or executive order, via presumptive floors and ceilings. For example,
a statute might say that a statistical life will ordinarily be valued at no less than
$2 million and no more than $I0 million. Evidence of worker and consumer
behavior, suggesting a valuation of between $5 million and $8 million per
statistical life saved, is at least relevant here. The willingness to pay numbers
are in this range, which is certainly relevant if not decisive. Similar numbers
appear to represent the midpeint of agency practice. Thus both market and
governmental measures point in the same basic direction. It is important n
this regard that as the expenditures get very far above $10 million, regulations
threaten to become counterproductive. An expenditure of $15 million per life
saved threatens to take as many lives as it protects.

If Congress does not act, OMB should establish presumptive floors and
ceilings for various regulatory benefits. If an agency is going to spend (say) no
more than $500,000 per life saved, or more than $20 million, it should have to

explain itself.

5. Agencies should be permitted to make adjustments in the analysis on the
basis of the various “qualitative” factors. For example, agencies might add
a “pain and suffering premium” or increase the level of expenditure because
children are disproportionately affected or because the victims are members of
a disadvantaged group. It would be reasonable to conclude that because AIDS
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has disproportionate adverse effects on homosexuals and poor people, special
efforts should be made to ensure against AIDS-related deaths. To the extent
possible, agencies should be precise about the nature of, and grounds for, the
relevant adjustments, especially in light of the risk that Interest-group pressures
will convert allegedly qualitative adjustments in illegitimate directions. Agencies
might incorporate these considerations in a “sensitivity analysis,” showing how
the numbers are sensitive to cha.nges In assumptions.

6. Agencies should be required to show that the benefits justify the costs., If
they do not, they should be required to show that the action is nonetheless
reasonable, on the basis of a publicly articulated explanation. In most cases,
the tabulation of costs and benefits should be accompanied by a showing that
the benefits justify the costs. If the benefits do not justify the costs, the agency
should explain itself. Pethaps the agency could claim that those who bear the
costs can easily do so, whereas those who receive the benefits have a special claim
to public help. The principal danger here is that well-organized groups will be

able to use equitable arguments on behalf of their preferred adjustments. It is

important to ensure a degree of discipline here. Perhaps the dangers of interest-

group manipulation are serious enough to suggest that uniform numbers or

ranges might be used.

7. Under ordinary circumstances, the appropriate response to social fear not
based on evidence, and to related ripple effects, is education and reassurance
rather than increased regulation. We have seen that public concern about
certain risks can be widespread and very intense, even though the concern is not
merited by the facts. The best response to unjustified fear is not to capitulate to
it but to inform people that the fear is baseless. A government should not expend
significant resources merely because an uninformed public thinks that it should.
But if education and reassurance fail, increased regulation may be defensible
as a way of providing a kind of reassurance in the face of intense fears, which
can themselves impose high costs of various kinds. Recall, for example, the
possibility that people who are afraid of risks of plane crashes will shift to
driving, a more risky method of transportation; consider also the fact that the
fear is itself both a problem and a cost. In the aftermath of an actual or apparent
terrorist attack, involving airplanes or anthrax, the government might respond
quite aggressively, even if it believes that the risk of another artack is very low.
One reason for an aggressive response is that a low probability of a significant
harm s itself worth addressing. But another reason is that widespread public
fear has a wide range of ripple effects, far outrunning the material consequences

of the risks themselves.
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statute requires otherwise, judicial review of risk regulation ,
ssililn;e::c;:iere a generalqshowing that regula.tion has Producef;l mor: cg:;:
harm, on a reasonable view about valuation of both benefits an o .
g‘:lnthis view, courts should generally require agencies to gegerate azd to ta ; ;r:l
to ceilings and floors. But they should also a.]lovy agencies to e%ar b
tional numbets (by, for example, valuing a life at less 'than $3m 1({);1,
Convene than $15 million) if and only if the agency has given a reasona le \ ,
o rlnor tion of why it has done so. The ultimate task would be develop a kmd of
‘e‘tzr:ion law” of cost—benefit analysis, authotizing agencies to be lawmaking

institutions in the first instance.

If all this is correct, it should ultimately be possible to produce a convergence
on a form of cost—benefit analysis that should be_understood as a praﬁmatflii
instrument and that ought not to be terribly contentious—a forn*-x of co;t—- te:i )
analysis that does not take a stand on highly controversial quesft;lons al c)ule hat
government ought to do and that promises t? attract support from peop o
diverse views about what is good and what is right. For th'ose who reject Iz}rlopb ‘ ﬁ
of the sort that I have outlined here, the question remamfz On wlllat‘ o ’ er basi
should government choose one or another aPp?o;%ch to risk reiciu §t10§1. i

Even if we endorse cost—benefit analysis, it 1s not enough stmp. Zh of tﬁe
agencies to engage in it. Institutional reforms are necessary frém each o

three branches of government. 1 offer a brief sketch here.

CONGRESS

As an institution, Congress is strikingly i]l-equi_pped to place risks in com}}:'arinz
perspective. One reason is that legislators, yke everyone lc;l.se, are ;1;1 ]eibhc
cognitive biases. Another reason is that legislators are su ject ton ebpweu-
demand for legislation, which is produced by t_hose very bxzs.esf as weMstm]))/ers .o
organized groups that attempt to steer the legislature m 'th;; avor. fmbers ©
the national legislature are especially @erable to availal '1;y casca d, partly
because they can produce an irresistible d‘ema.u?d for legislation, an 1('p h);
because isolated members often act as avalla.blhty entrepreneurs, wor mge o
concert with private persons to furth.er Parochlal‘ agenda‘s.gnte.rest grt;):is :1 o
agood position to exploit the underlyu?lg mecham’srns, hexgbtenmg (z & t}g cning
public fears, sometimes by manipulating peo‘ples affect about ccer a 1:5 iy
and processes. At the same time, the comﬁee system keeps Congre Becfuse
balkanized. It also increases its susceptibility to short.:-t:erm preésure;. .
the activities of committee members are carefu!iy scrutul'uzed bsz dlrectt )Ifn .@L€ n:S 01.
lobbies, they are often reluctant to publicize mform:gmon., make state , OF
take positions that can be used against them at election time,
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An unfortunate consequence is that when an availability cascade, or some
other pressure, fuels massive demand for acting on a matter under the commit-
tee’s purview, committee members may yield, and legislative action may follow
without any attempt to coordinate it with existing policies, to place it in a com-
parative context, or to assess the issue of tradeoffs. Risk redistribution becomes at
least as likely as risk reduction. If the corn lobby has particular influence before
the key committee, it might well be able to push for a requirement of ethanol
in gasoline, whatever the health consequences. A balkanized Congress is ill-
equipped an excellent position to be giving out gifts to well-organized private
groups, in the form of purportedly public-spirited regulation that really helps
some groups while hurting others.

In its present form, Congress is entirely illequipped to consider the problem
of health—health tradeoffs. Here too committee structure ensures a high degree
of fragmentation and does not allow for deliberation on such tradeoffs. On
the contrary, that structure makes substitute risks difficult to evaluate or, much
worse, even to see; often those risks are thought to be subject to the jurisdiction
of another committee, which means, in practice, that coordination is extremely

difficult. What can be done? Here are several possibilities.

* Risk oversight,. Congress should create a risk regulation committee that
would be entrusted with compiling information about a wide range of
risk levels and helping to produce sensible priorities. This committee
would have authority over both substantive statutes and the appropria-
tions process. It would thus operate as a check on short-term pressures
by putting particular concerns in a broader context. Its basic goal would
be to engage in risk ranking, to publicize misallocations, and to initiate
legislative corrections. In its ideal form, the committee would rely heavily
on prevailing scientific knowledge. Its essential function would be to en-
sure against myopic, unduly quick, and poorly reasoned responses, not to
insulate risk regulation from social values. This committee should have
the power to introduce corrective legislation when a statute, or agency
action under a statute, has been shown to increase aggregate risks. Like
any government body, the risk regulation committee would most cer-
tainly become the target of well-organized private groups seeking to
mold policies to their own advantage. But the very acts of comparing
risks and publicizing the comparisons would provide a measure of pro-
tection against well-organized private interests. If the social costs of
accommodating a particular Jobby's demands gain widespread recogni-
tion, counterlobbying may neutralize the lobby’s political effectiveness.

o Health—bealth comparisons. Congress should also address the problem of
health—health tradeoffs through a new directive in the Admintstrative
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Procedure Act (APA), the basic law governing the legality of actions by
administrative agencies. The new directive could build on a House bill
introduced in 1995, which contains a subsection entitled “substitution
risks.” This subsection says that “each significant risk assessment or risk
characterization document shall include a statement of any substitution
risks to human health, where information on such risks has been provided
to the agency.” This would be a strikingly modest initiative. It does not
require agencies to investigate substitute risks on their own. Nor does it
say that agencies may not proceed unless the regulation yields net benefits.
I suggest instead an amendment to the Administrative Procedure Act:
“Agencies shall ensure, to the extent feasible, that regulations do not create countervailing
risks that are greater than those of the regulated risk” A forerunner of this idea can
be found in the “clean fuels” provision of the Clean Air Act, which says
that the administrator of EPA may not prohibit the use of a fuel or fuel
addictive “unless he finds. .. that in his judgment such prohibition will
not cause the use of any other fuel or fuel additive which will produce
emissions which will endanger the public health or welfare to the same
or greater degree than the use of the fuel or fuel additive proposed to
be proh.ibited."19 This idea should be generalized. (For more details, see
Chapter 6.)

®  Peer review. Recent proposals have put consiaerable emphasis on requiring
executive agencies to corroborate the evidence that undetlies regulations
through peer review.?0 In fact, many agencies have already experimented
with peer review. The arguments thus far strongly support this initiative
and suggest that the experiments should be expanded through a general
congressional requirement, The most important point is that peer review
can serve as a check on the mistakes that come from populist wildfires.
Whether an availability cascade is in progress or has completed its course,
peer teview provides an important safeguard against policy responses
that the facts do not justify. This is the basic case for peer review in the
context of availability cascades; the Love Canal and Alar scares would
have looked quite different if peer review had occurred at various stages.
As we will see, peer review helped provide a great deal of information
about the risks associated with arsenic. Indeed, peer review can easily be a
prod rather than a brake, spurring agencies to deal with serious problem.

®  Cost—benefit mandates. Congress has debated a number of bills designed to

require agencies to engage in cost—benefit analysis. We have seen that

: 42 USC 7545(c)2)(C).

See, for example, the bills discussed in Cass R. Sunstein, Free Markets and Social Justice’
chapter 10 (New York: Oxford Univ. Press, 1997.
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the dynamics of avaﬂabﬂity cascades, alongside the risk of tradeoff ne-
glect, provide a new and distinctive reason for some kind of cost—benefit
mandate, not as a way of obtaining an uncontroversial assessment of pol-
icy options and not because economic efficiency is the only legitimate
ground for regulation, but as a commonsensical brake on measures that

would do [ittle good and possibly considerable harm,

Because of the risk that a salient event will cause a cascade, there s a
good argument for attempting to understand and quantify the magnitude of
the risk, and also for putting on-screen the various disadvantages of attempting
to counteract it. In particular, cost—benefit analysis might well serve as a check
on ill-advised availability campaigns; consider, for example, the very different
findings of cost—benefit analysis for a lead phasedown (amply justified) and
for eliminating asbestos (a far more mixed picture). An understanding of the
relevant social mechanisms certainly does not prove that cost—benefit analysis is
a good idea; everything depends on tmplementation. But such an understand-
ing offers a new and largely institutional basis for a cost—benefit requirement,

operating to widen the viewscreen of pelitical actors and to contain avaﬂability
errors.

THE EXECUTIVE BRANCH

The most effective response to the problems discussed here would probably
involve the executive branch, which is in the best position to analyze risks
comprehensively. Unlike courts, the executive branch can have a systematic
overview of risk regulation; unlike Congress, the executive branch has institutions
in place with which to undertake the process of rattonalizing regulation. Of
course whatever the executive branch does must fit within the law as enacted by
Congress; in that sense the legislature has a kind of priority. But here are three
cornplementary proposals,

OFFICE OF INFORMATION AND REGULATORY AFFAIRS

In Chapte I, we saw that President Reagan created the Office of Information and
Regulatory Affairs, assigning it the responsibility of overseeing risk regulation
to ensure both coordination and rationality. Since that time, OIRA has helped
to coordinate regulatory policies. But its functions have varied. Under President
Reagan, OIRA operated essentially as a cost—benefi monitor that intervened
m an ad hoc way to force the reconsideration of grossly inefficient regula-
tions. President Clinton undertook a number of tmpressive steps to “reinvent
government” to ensure greater attention to results than to processes; but this
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articular role was deemphasized. In the Clinton Administration, OIR A was a
weak institution, doing little of substantive value. o
In view of the problems discussed here, OIRA should be reinvigorated,
and its powers should be extended and strengthened, so as bo.th to deter un-
reasonable regulation and to ensure that reasonable regulation is forthcnmmg.
Specifically, OIR A should have, and be known to have, a degree of tauthonty over
priority-setting and cost—benefit balancing. It shnuld. work to mitigate the most
unfortunate effects of cognitive biases, both by diverting resources and attention
from small risks and by ensuring that serious but neglecte'd risks receive fatten-
tion. OIR A has used the idea of the “return letter.," to requn:e‘ ‘reconmderatlon of
inadequately justified regulations, alongside. the idea of the “prompt Iem;r, to
encourage agencies to respond where regulation would Flo more good thartlh arm.
Where experts working under OIR A lack confidence in risk judgments atfare
spreading and becoming embellished through a cascar.jle, they shnuld conduct u:;ct
finding exercises and, where necessary, publicize the 1r.1accu1_'ac1e's of the pop ar
beliefs. Thus QIR As misston should also include the dxssen'nnannn of systematic
information concerning risks, including changes in wnat scientists know about
the risks and the methods for lessening them. Finally, it should' conduct system-
atic comparisons with other societies with an eye t.oward ﬁnd.mg cross-cc;luntry
differences that might provide clues to misperceptions or policy flaws at home.
OIR A should also see, as one of its centrdl assignments, Fhe task of overcomc-I
ing governmental tunnel vision, by ensuring that aggregate‘rlsks zn‘e redu'ced and
that agency focus on particular risks does not mean that ancnlary risks are Igno;e
or increased. This is a more modest and particularized version of Justice Stephen
Breyer’s larger suggestion that government technocrats should have a pm;v]erléo
set priorities by diverting resources from smaller prnblerns to la.rger }(:nes.. ) o
body in government is now entrusted with tne aut‘honty of ensuring that Xs. regl—1
ulation is managed so as to ensure global rationality and coh.e1te_nce. OIRAIs we
situated to take on that role, at least by attending to the ponmbdmy that regulau-on
of some risks may make risk levels higher on balance. Tt is important to un;ier'lme
the complementary features of this proposal: OIRA .should block regu atllons
that cannot be justified, but also seek to energize agencies to produ.ce regulations
that would do more good than harm. The problem invnlve§ paranoia and neg ecbt.
Where there are tazgets of opportunity — areas in which significant risks izn e
reduced, without imposing unacceptable burdens and costs - QOIRA shou_b 5-66!
as one of its key missions, the encouragement of agency action. One possi l(1_ty
would be to designate one or more people as haYing a spectal respons1b1!1ry or
identifying areas whete aggressive regulatory action could do some good.

a Stephen G. Breyer, Regulation and Its Reform (Cambridge, Mass: Harvard Univ. Press,
1992),
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A NEwW Risk AGENCY

2 .
- undergakeAt}rl:l:;ir :wtfh leeral authority, some kir{d of “Breyer group”
The grou meaig 1o " o atz yses and edlusatlf)nal actvities proposed here.
et g ban ¢ authority to pubhcmf: its findings about the relative
recommess oF » Tequire agencies to engage in similar priority-setting, and
recom anges in statutes, regulations, a.ncl even appropriations. It might
€ empowered to engage in some relocating on its own.

THE INTERNET

Why do people turn to nonexperts for information on various risks? One re

is that they.have no easy way of ﬁnding statistically accurate and .scientiﬁisaﬁn
up‘—to-date JudgrnenFs. How do the risks of driving compare with the risks )1;
ﬂymg?' How do the risks of pesticides compare with the risks of not eat; IO
of fruits and vegetables? How are the risks of eating peanut butter colfniir:;

with the risks of smoking o . :
modified fad SMOKINg cigarettes? Are organic foods healthier than genetically

t9 Izornpar'e risks ;?.nd obtain sound understandings of the relative gravity of the
risks a§50c1ated with, for example, air travel, ce]] phone use, automnobile drivin,
Po::)}: déet, ind }l)a;k of exercise. To be sure, some such information may be foun%l’
1n the books shelved in 2 good Iibrary or bookstore, B [

. - but people looking for ;
might have to read dozens of books to make the necessal:y fom;ariiﬁs’orjt;:

The executive branch migh 1
o : ght well create a new website, dedicated ¢
hsmng of various rfsks and the identification of the probabilities, oreranoeth;
probab41t1es, assoc‘lated with each of them, The technology of the web aﬁo N
the nesting of multiple levels of detail®® The most elementary level ought to ::

2 See Breyer, supra note 8 in Chapter 2,

23 -r‘] : 3! :[ l f (.' -
1ne Hal‘Val'd Cﬂlfﬂ on Risk Aﬂ YSI.S P[OV[dES a grear deal of in Q { thjs vern Se
— / g Tmation in . €
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extremely simple to follow — simple enough, perhaps, for high school graduates
to check the latest scientific knowledge on, say, the risks associated with Alar or
the damage caused by the spill at Love Canal. Where the scientific community is
divided on a particular risk matter, as it is on global warming, the website should
make the substance of the controversy as clear as possible. If the government
fails to act, or if the government’s information seems incorrect, such a website
could be set up and operated by a nongovernmental organization, along the lines
of Consumer Reports. It could even be a profit-oriented enterprise; after all, many
profit-seeking credit bureaus enjoy a good reputation because they have a stake
in its maintenance. Whether or not a nongovernmental entity is willing or able
to undertake the task, the federal government could take the lead, though here
there are obvious issues of trust.

The website’s construction would constitute a substantial educational ser-
vice. Potentially counteracting the irrational attitudes and decisions caused by
cognitive biases and heuristics, it would allow individuals to form their risk
judgments more rationally than they currently can. An even more ambitious
enterprise would provide information also about the groups that have a stake in
the risk judgments that drive regulatory policies. One could publicize analyses of
the organized political activity concerning various risk issues. Finally, the website
could contain systematic information on any discrepancies between private and
public opinion on current risk issues. Such information would identify hidden
currents of opinion, thus strengthening individual resistance to the biases of
public discourse and pressures rooted in public opinion.

In a world in whikh all perceived risks are quickly evaluated by trusted
scientists, who then post their knowledge in comprehensible form on a website
known to everyone, availability errors will be less likely to develop. If a news
program claims that apples carry a deadly poison, people can check the website
to learn what is known about the identified risk. If scientific tests show the risk
is nonexistent, few people will believe the claim, and no cascade will follow.
If the claim 1s groundless, a possibly costly cascade will have been prevented

without involving the courts. Of course some people might distrust what a
website, private or governmental, has to say. But everything is to be gained by
increasing information on risk-related questions.

COURTS

Coutts, too, have a role to play in preventing excessive reactions to availability
cascades and in ensuring attention to neglected tradeoffs. I will deal with this
issue in some detail in Chapter 8; for now consider some basic points.

The most natural route involves the judicial review of administrative ac-
tions alleged to be “arbitrary” or “capricious” within the meaning of the
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Administrative Procedure Act** The ban on arbitrary or capricious action
is increasingly being understood to require agencies to show that their action
produces “more good than harm.”25 This notion might well be taken to em-
body a Presumptive requirement that costs not be grossly disproportionate to
benefits. Simple though it sounds, existing doctrine authorizes courts to ravali-
date the most extreme and the most pootly conceived regulatory proposals, at
least when statutes do not require them. Courts should hardly be expected to
identify cognitive errors and to invalidate an outcome for having been produced
by them. But if regulations must be shown to make things better rather than
worse, taking account of a]l relevant variables, a safeguard will be in place.

AN IMPORTANT PRAGMATIC QUALIFICATION

The arguments I have made for cost—benefit balancing are highly pragmatic.
I have urged that if this form of balancing is done well, regulation is likely
to be far more sensible than 1t now is. But this is not inevitable, Suppose, for
example, that the principal effect of cost—benefir analysis is to stall desirable
(as well as undesirable) regulation, ensuring that regulations would be more
difficult to implement. Suppose too that if regulations would be more difficult
to implement, the public would be worse off, simply because serious dangers
would not be addressed. Under these assumptions, cost—benefit analysis would
not be justified. It would fajl cost—benefit analysis. And there can be no doubt
that many of those who reject cost—benefit analysis do so on the ground that
this “tool” would — in their judgment — stmply provide yet another obstacle to

desirable protection of safety, health, and the environment, Perhaps the skeptics

would favor cost—benefit analysis if it could be done quickly and accurarely,

without distortf_ng influences. But the skeptics mught fear that the likelihood of
rapid, accurate cost—benefit analysis is too low to justify the real risk, which is

to stall and even block lifesaving mterventions.

I have not established that these skeptics are wrong. And if they are
right, we should abandon cost—benefit analysis. Whether they are right de-
pends on empirical issues on which we lack clear evidence. In response, |
have pointed to cases in which cost—benefit analysis has done considerable
good, not least by spurring regulation. Bur the real burden lies on public
officials who seek to use cost—benefit analysis as a tool for Improving deci-
sions. If they use the tool Properly, and if both lives and dollars are saved as a

*#* 5USC 706.

* See Edward Warren & Gary Merchant, “More Good Than Harm”: A
Environmental Agencies and Reviewing Courts, 20 Ecol, L. Q. 379 (199
note 3 in Chapter 3.

First principle for
3% Margolis, supra
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t, the 8] € W i 1 [l Le]‘] OWl i l)ragmatic
i Serls bl
I’esul 3 Skeptlcs’ condcerns 11.1 be met O ) 1 y

grounds.

FOUR OBJECTIONS

The argument made thus far, cautious though .it may ;eem., run; 1111:150e :::;
immediate objections. The first involves democranc_con.m elratlotzs. o

oints to the limitations of quantification. The third invo vesﬁ e %he oo
Evho bears the relevant costs and who get§ the r_elevant bened ts. Ll o
involves the possibility that some tradeoffs, including sorme tra‘ es ouence‘
lives, should be treated as “taboo.” I take up these objections in seq

PoOPULISM

1 ov-

The first objection, populist in charac.ter:‘would b”e ;hai in aG izrer;(;;flae;)z ioes
ernment properly responds to the social “demand t(;: aw. e malyes
not legitimately rejfj(ti that dem(;nd t}zn thiv g:o;:rjocr:tifc;) e

i not act. On this view, : '

Ztgfzzfuﬁ;;.szy approach that uses efficiency, or technf)crancau)f driven
judgments, as a brake on accountab%hty is fatall}r undemocranc(;ntrovemial o
The problem with this objection is that it rests on a ¢ o e
even unacceptable conception of democracy,‘ one that seesdres‘pIl ol
citizens” demands, whatever their factual basis, as the foun at;oble P
legitimacy. If those demands are uninformed, or based on .ungel 11: et ot
about risks, it is perfectly appropriate for government to resn;:1 : e .vemment .
far from clear that reasonable citizens want, or would want, de'lrfgcr)mation L
respond to their uninformed demands. After the a.nalysm and in :;t e
been generated, and public ofgc;alls ha‘;{z tlakinrzilxzr:n Lr;csnic(czzs b; e 6
continue to be available, and electo ' °
Zt%rgg;ﬁist those who have violatc_ed t}‘1e public Wlu. Aht the verzoglf;l:::;e

benefit analysis should be an ingrechem? in the a.rllalysm, sf owmgh]:t ey seem.

consequences of various approaches might be different from w.

QUANTIFICATION AND EXPRESSIVE RATIONALITY

; 1eCtiONSs to
In an extensive discussion, Lisa Heinzerling has raised a number ;ifsb‘liepend o
cost—benefit balancing_26 Heinzerling argues that many of therA o, e
controversial judgments of value. Making refer.ence to Table 2.. mr};ing comtonds
urges that cost—benefit analysis masks those ]u‘dgments. Heinze

2% See Heinzerling, supra note 5 in Chapter 2, ar 1981.
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Table 5.1 Corrected (2) table on cost-effectiveness of regulations

Adjusted Cost Estimate

Regularion (thousands of 1995 dollars)
Asbestos (OSHA 1 972) 700

Benzene (OSHA 1985) 2,570
Arsenic/, glass planr (EPA 1986) 6,610
Ethylene oxide (OSHA 1984) 3,020-5,780
Uranium mil] tailings/inactive {EPA 1983) 2,410

Acrylonitrile (OSHA 1978) 8,570
Uranium mil tailings /active (EPA 1983) 3,840
Coke ovens (OSHA 1976) 12,420
Asbestos (OSHA 1986) 3,860
Arsenic (OSHA 1978) 24,490
Arsenic/los-arsenic copper (EPA 1986) 5,740
Land disposal (EPA 1986) 3,280
Formaldehyde (OSHA 1985) 31,100

that many of the key numbers depend on controversial judgments about how
to “discount” furure benefits, that is, how to treat benefits that will occur in the
future. This is indeed 2 highly disputed issue. The numbers in Table 2.1 depend
on a I0% discount rate, whereas the agencies tended to use a lower discount
Tate, or not to discount at al]. Heinzerh'ng also suggests that Table 2.] depends
on downward adjustment of the agency's estimates of risk. Her own estimates
result in Table 5.1, which is a corrected risk table, adjusted for inflatjon,

Table 5.1 may be more accurate than Table 2.1; certainly there are problems
with any approach that assumes a 10 percent discount rate, which seems far too
high (see Chapter 8 for details). But even if Heinzerling’s table is better, it offers
an ironic lesson, serving largely to confirm the point that current regulatory
policy suffers from poor priority-setting. ‘The disparities here are not as dramatic
as in Table 2.1, and they certainly do not establish pervasive overregulation; but

they do support the view that resources are being misallocated and that there is
a serious problem to be solved,

trary, she takes her argument to be 2 basis for rejecting cost—benefit analysis
altogether. This, then, is a lesson about “the perils of precision’%’ Heinzerh'ng
suggests that it “would be betrery we Je I

27 1d. at 2042,
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and evidence?® She is concerned that “some, prgbably many, people will bD
fooled into believing that numerical estimates of rlsks,hcosts, and bepeﬁts are
impartial reflections of factual reality, in which case.the h'kely result of m-creased
reliance on quantification in setting regulalfory policy w;l-l be chaF 51;; side that
best obscures the value choices implicit in its numbers will Prefml' . o
There is considerable truth here and an important pragmatic warning; but I
think that Heinzerling’s lesson is greatly overdrawn. Truth first: If an agency sa{]j
that the cost of regulation is $100 million and the benefit $70 million, we st
know much less than we should. It is irnportgnt to know who bears these costs;
and if possible with what consequences. WLH wages be lo‘wer? V\;ﬁhosebwag;&
Will prices be higher? Of what products? A d1saggrfagated picture of the bene ti
would also be important; what does the sevalenlty million dollar ﬁgurekt'-epresent.
Consider, for example, a recent table expla'mmg that the costs of 591(1)1 ca'llllfer,
from health effects of reducing tropospheric ozone, are between 3230 Bm.1 ??
and $1.1 billion, with dollar subtotals for skin cancers and cataracts. k);l itself,
this table is insufficiently informative to tell people what they need to how.h
Heinzerling is therefore on firm ground if .she means to sugge.st that ELtk e
dollar numbers cannot substitute for a fuller inquiry into what is :lt st be.
Any cost~benefit analysis should include more than the monetary v u;s ):_i
for example, showing what the values are about, such as hfe-ye:lrs save zat
accidents averted. But her own table suggests that Fhe gener# con It;swn - that
cost-benefit analysis can illuminate inquiry - remains u'nassaﬂable. I reg;llharlois
ranges from tens of thousands to tens of millions per life saved, at cast the: to
an issue to be addressérd. One of the functions of cost—beneﬁt baflancgcguistes
help show where limited resources should go. In fact, a regulation 3 Ptalfstl at <
is hard to evaluate without knowing, for example, the number of eaiu baver «d
and the range of consequences for morbidity: H.ow. many wor.k-days W'd dc; si:\; ,
that would otherwise be lost? How many hospitalizations will be avoided: ™
many asthma attacks will be prevented? It could even be usiful to S;tempt9>
describe these effects in terms of “quality-adjusted life-years” (see Chapter 9),

knowing that here, too, a good analyst will go back and forth between bottom

i d the judgments that go into their c#eation._ o B |
mesla:uspectlthagtntlheoretical claims lie behind Heinzerling’s skep.tlmsm iab(.)ut
uantification. She may believe that many of the goods at sta.ke in regu .’.jlt>101’)1

Ele g human and animal life and health, recreational and aesthetic opportunities

2 1d. at 2069.

¥ 1d. at 2068. _ o
30 See Lutter & Wolz, supra note 20 in Chapter 2, at 1424, 145. In fairness to the author

it should be noted that a previous table in their essay describes adverse health effects in

quantitative terms by listing the numbers of cases averted.
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are not merely commodities, that people do not value these goods in the same
way that they value cash, and that cost—benefit analysis, by its reductionism,
is inconsistent with. people’s reflective judgments about the issues at stake. Ar-
guments of this sort have been developed in some philosophical challenges to
cost—benefit analysis.’! Such arguments are convincing if cost—benefit analysis
is taken to suggest a controversial position in favor of the commensurability
of all goods. Part of what people express, in their daily lives, is a resistance to
this form of commensurability, and some goods are believed to have intrinsic
as well as instrumental value. The existence of qualitative differences among
goods fortifies the claim that any bottom line about costs and benefits should
be supplemented with a more qualitative description of the variables involved.
But cost—benefit analysis should not be seen as embodying a reductionist ac-
" count of the good, and much less as a suggestion that everything is stmply a
“commodity” for human use. It is best taken as pragmatic instrument, agnostic
on the deep issues and designed to assist people in making complex judgments
where multiple goods are involved.

We should conclude that the final number may provide less information
than the ingredients that went into it, and that officials should have and present
cost—benefit analysis in sufficiently full terms to enable people to bave a concrete
sense of the effects of regulation. This is an argument against some overambitious
understandings of what cost—benefit balancing entails. But it is not an argument
against cost—benefit balancing.

WHOSE C0ST8? WHOSE BENEFITS?

The third objection, hinted at earlier, is perhaps the most obvious. Suppose that
the costs of additional reductions in sulfur dioxide emissions would be $500
million. Suppose that the health benefits of these reductions, once monetized,
would be $250 million. Suppose too that we do not have any trouble with the
undetlying calculations — that we have accurately identified the health benefits
and that we have properly “translated” them into monetary equivalents. If the
costs are double the benefits, is it clear that government should not go forward? A
critic of cost—benefit analysis might think that this is not clear at all. Everything
depends on who would bear the relevant costs and who would enjoy the relevant
benefits. Suppose that if the regulation 1s imposed, companies will lose hundreds
of millions of dollars in profits, but a nontrivial number of people will live who
would otherwise die. If the costs mean lower profits, and the benefits mean
lohger lives, it might seem clear that the government should act, even if the costs

are higher than the benefits.

3l Gee Anderson, supra note 4 in Chapter 3.
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Thg hasi¢ point is right; we do need to know who would bear the costs and
enjoy the benefits, That has been and will continue to be one of my principal
themes. Recall that I have not urged that the monetized numbers should be
decisive. But for those who seck to reject cost—benefit analysis, things are a
bit more complicated. The reason is not that redistribution through regulation
is undesirable, or that we should care a lot abourt the profits of “companies””
The reason is that when expensive regulation i imposed, “companies” are not
going to be the only ones who pay. Sometimes workers will lose their jobs —
and increases in unemployment are associated with a wide range of social ills,
including crime and suicide. Sometimes workers will have lower wages —and wage
decreases are especially hard on people who are living at the margin. Sometimes
prices will go up, and price increases are especially hard on poor people. If
regulation is very expensive, some people might even die. When companies
are asked to spend hundreds of millions of dollars on risk reduction, ordinary
people will inevitably be affected, usually for the worse. The “cost” side of the
cost—benefit calculus means much more than a decrease in profits.

Of course, we cannot know, in the abstract, whether the cost of regulation
will be borne by consumers, current workers, the unemployed, of companies

themselves. Much depends on what the market will allow companies-to-de——

Imcreasecr without significantly reducing sales, companies will
increase prices; if wages can be cut without losing good workers, wages will be
cut; if companies can do what they have done before with a smaller workforce,
employment will be red}{ced. Inevitably companies will select what is, for them,
the cheapest way to respond to the costs of regulation.

i$-{s"Tio mete conjecture. Consider, for example, the fact that workers’

compensation programs are an excellent way to increase safety for workers be-
cause they increase employers’ incentive to maintain a safe workplace — indeed,
such programs probably cut workers’ fatalities by 30 percent or more.*2 In this
way, workers’ compensation programs should be counted as a huge success. But
there is also evidence that such programs contributed to a substantial decrease
in workers’ wages — in some sectors, a dollar-for-dollar dectease, meaning that
workers lost in salary what they gained in benefits.?® To take a more recent
example outside of the domain of health and safety, there is evidence that th:
parental leave program has produced a similar wage cut for affected workers.”

None of this establishes that a workers’ compensation program or a pa.rental

32 See W. Kip Viscusi, Reforming Products Liability, p. 178, (Cambridge, Mass.: Harvard Univ.
Press, 1995).

33 Gee Fishback & Kantor, supra note 27 in Chapter 3.

3 See Jonathan Gruber, The Incidence of Mandated Maternity Benefits, 84 Am. Econ. Rev.
622 (1994).
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leave program or a costly safety regulation is a bad idea. Even if the result is
to produce wage reductions or increased unemployment, the effort to reduce
risks might be justified on balance, My claim is only that the dollar costs asso-
ciated with risk reduction are extremely important, and that they are important
not because we should care about some abstraction called “dollars” or because
company profits are tmportant as such, but because costly regulations are trans-
lated, all too often, into harmful consequences for real people. The point is that
those harmful consequences should be placed on-screen so that we do produce

harmful unintended consequences and, on occasion, real calamities.

TABOO TRADEOFFS AND TRADEOFF AVERSION

For many regulations, there appears to be a relatively simple choice: dollars or
risks? When the question is put in this form, many people find it tempting
to reject cost—benefit analysis. In fact, rejecting that form of analysis seems, to
many, to be the appropriate way to put priorities exactly where they belong —
on the protection of life and health. In recent years some intriguing evidence
suggests that this is how most people think. Some tradeoffs, between risks and
dollars, actually seem to be “taboo,” in the sense that some people, some of
the time, will absolutely refuse to allow some goods to be traded for money'.‘?’5
How much would you have to be paid to allow your daughter, or mother, to
suffer for a month, or to lose five years from her life? When a tradeoff is taboo,
any proposed deal is not even considered. It would violate a firmly held moral
principle.

In any case, people frequently display not merely tradeoff neglect but also
tradeoff aversion. When a government commission suggests that a certain amount
is “too high” to spend to protect human lives, almost three-quarters of subjects,
n one experiment, rejected the suggestion — not because the commission was
wrong on the numbets, but stumply because it was weighing lives against dollars,
Jonathan Baron and his collaborators have done a great deal of work on “pro-
tected values” — values that people seek to insulate from ordinary tradeoffs.®’
When values are protected, people tend to believe that they are absolute; they
deny the need for tradeoffs and show considerable anger at violations of those
values. Would you agree with a company’s decision to refuse to spend money

35 Gee Philip Tetlock, Coping With Tradeoffs, in Elements of Reason: Cognition, Choice, and
the Bounds of Rationality 239, Arthur Lupia et al, eds. {Cambridge: Cambridge Univ. Press,
2000),

¥ Id. ar 255,

37 Jonathan Baron & Mark Spranca, Protected Values, 70 Org. Behavior Human Decision
Processes 1 (1997).
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on improving the safety of the workplace on the ground that a co§t——ber'1€ﬁt
analysis suggests that the improvement simply isnt wor.thwhile?. Smdlt?s of jury
behavior have shown that most people will not. In fact, jurors will punish, often

1 1 — sis before marketin
severely, companies that have engag;:sd in cost—benefit analy. g

4

products that carry a risk of harm. ‘ ‘ ‘
Suppose, for example, that an automobile gom[?any is aware tl?aF, in ex-
tremely unusual circumstances, its brake system will fail, Fhus causing injury and
death, and that the company could correct the problem with a costly expenditure,
one that would, say, cost $15 million per life saved. Suppose that the company
refuses to make the expenditure, on the ground that Fhe benefits do not ]u§t1fy
it. A jury will likely be aghast at the company’s-behavmr. Indeed, the jury might
well award punitive damages. Note that this is not beca,use.tl?e company ha's
placed too low a value on human life. Even if the company’s willingness to pay is
quite high, juries will be unmoved. The problem is the- fact t}.lat t.he company has
made an explicit tradeoff between risk and cost. T}us. finding is duphcatrec:l by
others showing that people are extremely unhappy with government dec1s:0n:1;c
to make such explicit tradeoffs, even though they would be willing to approve o
the relevant decisions if those decisions are made on less transparent grounds.
I think that this kind of tradeoff aversion is a pernicious form of tradeoff
neglect, with harmful effects on risk reduction efforts. But we have't(.) be careful
here. Tt would be far too simple to say that those who oppose exphat_tradeo'ffs
of risks and dollars are making some inexplicable “mistake.” In ordinary life,
anyone who talks exp}iﬂcitly in cost—benefit terms is ‘{Lkely to seem coI;l/ alnd
calculating, perhaps even worse. A parent .WhO. says, “T will not"buy a Volvo
because the additional safety for my child just isn't worth $§OO, “Would seem
a bit strange. It would be much stranger for the parent to claim, "If I am paid
enough, I will be willing to subject my child to a small danger” In surveys,
a significant percentage of people actually say that Fhey wogld fmt accep:u any
amount of money to subject themselves to an small increase in risk, or to allow
i ent to be harmed. ‘
e el;:ir:v?l;nis this? People, including parents, trade risks for dol.lam all thfz time.
We choose how much to spend on cars, knowing that safety is expensive; we
decide how much to spend on security systems in the home; we choose w}}xlere t}(_)1
live, knowing that some areas are safer than others; we go outat n1ght., even C; oug
we know that by doing so, we increase our risks; when the cost of r%sk e 11\;;;10;
is too high, we will not incur that cost even to protect our own children. e
seems forbidden is not behavior that embodies tradeoffs, but rather un u a)i
explicit talk to the effect. The taboo on such talk may well serve sa-luta;)f S}:)iilfe
functions by helping to establish and maintain certain attitudes, in whic

00).
3% See W. Kip Viscusi, Corporate Risk Analysis: A Reckless Act?, 52 Stan. L. Rev. 547 (2000)
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and health are not seen as simple commodities, qualitatively indistinguishable
from money and other things that are simply for use. But we should not be
fooled by the fact that people are nervous about explicit talk of reducing safety
for money. Tradeoffs of money and risks are exceedingly common.

A more careful look ar taboo tradeoffs suggests that when people disapprove
of trading money for risks, they ate generalizing from a set of moral principles
that are generally sound, and even useful, but that work poorly in some cases. 3
Consider the foﬂowing moral principle: Do not knowingly cause a human death, In the
key studies, people disapprove of companies that fail to improve safety when
they are tully aware that deaths will result — whereas people do not disapprove
of those who fail to Improve safety while appearing not to know, for certain,
that deaths are going to ensue, When people object to risky action taken after
cost—benefit analysis, it seems to be because that very analysis puts the number
of expected deaths squarely on-screen. Companies that fail to do such analysis,
but that are aware that a “risk” exists, do not make clear, to themselves or to
jurars, that they caused deaths with full knowledge that this was what they
were going to do. People disapprove, above all, of companies that cause death
knowingly,

The problem here is thar jt is not always unacceptable to cause death
knowingly, at least if the deaths are relatively few and an unintended byproduct
of generally desirable activity. If government allows the marketing of SUVs, or
small, fuel-efficient cars, it knows that deaths wil] occur; indeed, 2 government
that requires small, fuel-efficient cars will produce some deaths as a result. If
government allows new highways to be built, it will know that people will
die on those highways; if government allows new power plants to be built, it
will know that some people will die from the resulting pollution; if companies
produce tobacco products, and if government does not ban those products,
hundreds of thousands of people will die; alcohol kills people too. Much of
what is done, by both industry and government, is likely to result in one or
more deaths. Of course it would make sense, in most or all of these domains,

take extra steps to reduce risks., But that proposition does not support the
implausible claim that we should disapprove, from the moral point of view, of
y action taken when deaths are foreseeable.

The question is whether the statistical risk is worthwhile. Of course, the
raw numbers cannot resolve thar question. But without the raw numbers, any
attempt to provide an answer is a stab jn the dark. T believe that taboo tradeoffs
" and tradeoff aversion, far from being an objection to cost—benefir analysis, are
a large part of the reason that it js SO important,

39 See Jonathan Baron, Nonconsequentialﬁst Decisions, 17 Behavioral and Brain Sciences I

(1994),
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CATASTROPHES, TERRORISM,
AND UNCERTAINTY

I have been assuming throughout that the number_s can actually be :{ss;lgnejh ~
that government is able to specify a range of possible ou'c;-ometsi,1 an ttr uit . :i
range can help discipline the decisio'n about that to do. O. ten 1}33 IlS t as;l-*-
sometimes the range is extremely wide, and government is not able oermagn
P;O?W;immﬁepwmber'“I—I‘T"Z@@i',“"WhTif“Wa‘é“fhe probability of
:further attack within a week? A month? Six months?‘A yeat? Supposli that
government is attempting to control the risks fro.m biochemical attac :1, or
from the worst-case scenario involving global warmmg.lIs cost:beneﬁt analysis
helpful? If not, what kind of analysis might belhelpﬁf‘l %nst’c’zad. .
Regulators are sometimes acting in a s1tuat_10n of “risk, wh'ere probabilities
can be assigned to various outcomes, but sometimes they are acting in a Sltl.latIOI;‘
of “uncertainty,” where no such probabilities can be assxgned.‘ Ina Sm;at-lo; od
ncertainty, it is exceedingly hard to do_cost—benefit anal sis, 10 ' 121 ee '
it Wmmw
cases when it is feasible to come up with numbers. But- careful analysis w A e
helpful even when full cost—benefit balancing is impossible. If a catastrophe has
a very low probability of occurring, it does not deserve the lev?l of attentu;n
that it should command if its probability is higher. And even if cost—bem? t
analysis is not feasible, it is important to pursue cost-effectiveness, bx ensuring
that the steps being taken are both the cheapest and tbe most effective irx’ne'ml:s
of producing the goal at hand. This is no Iess. true ‘I;l'l the context”o risks
from terrorism than elsewhere. For global warming, a cap—and—tr.aclie systenlz
(see Chapter 10) seems to be the most promising, in part‘ because it is so guch
less expensive than the alternatives. Indeed, the ad@nxstratxon of George W. 1;)5 t
is attempting to reduce the risk of global watming not through mandateshg
through information, moral suasion, and tax {ncentlves. The Bush eq‘sproaf:1 is,
in my view, inadequate; but at least it is possible that these steps will produce

d relatively cheaply.
Somsfghoe(;a irsea reIatyed problem. Prospective estimates of both costs and bene-

is 1 ause of interest-grou
fits often turn out to be wrong, This is not merely- be‘c nrere g ulg
ressures. One reason is that officials lack the extensive information that wo
iermit them to make accurate predictions; indeed, the informational demand
on agencies is overwhelming, especially because technologies change over time.

t is standard, in such circumstances, to follow the maximin principle (choose the policy
ith the best worst-case outcome). See Jon Elster, Explaining Technical Change, 185-207

Cambridge: Cambridge Univ. Press, 1983), for a helpful discussion.
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2 e

on the cost or benefit sides. Industry, which t)—;plcaﬂy has the most information
about costs, has a strong incentive to overstate its burden. This pomt should
be taken not as a criticism of cost—benefit analysis as such, but as a reason for
skepticism about industry’s numbers and for continuous monitoring and up-
dating. Hence any system for cost-benefit balancing should create a mechanism
to ensure that the prospective analysis is not way off — and should allow for
correction if, as often happens, things turn out to be very different from what
was anticipated.

Of course it 1s possible that, in practice, cost—benefit analysis will be used
to block sensible regulation, and will therefore do more harm than good. If
cost—benefit analysis simply makes it harder for agencies to protect the public,
and mostly increases the power of regulated groups to block destrable regulation,
it is senseless to celebrate cost—benefit analysis. But there are reasons to believe
that cost—benefit analysis is not simply an antiregulatory tool. I have mentioned
that cost—benefit analysis helped to spur the removal of lead from gasoline and
dramatic steps, pushed by the United States, to eliminate CFCs, which contribute
to depletion of the ozone layer. More recently, the Office of Information and
Regulatory Affairs has pioneered the idea of a “prompt letter” — letters designed
to prompt agencies to act in cases in which the benefits of action seem to
outweigh the costs. Inspired by tentative cost—benefit analysis, OIRA has asked
OSHA to consider requiring automatic defibrillators to be placed in workplaces;
has urged the FDA to issue a final rule requiring disclosure of the level of trans
fatty acids in foods; and has asked the Department of Transportation to take
steps to improve automobile safety by establishing a high-speed, frontal offset
crash test. In any case, cost—benefit analysis has often driven policy in more
sensible directions by showing the best means of achieving regulatory goals.
For those who have enthusiasm for cost—benefit analysis, there is a continuing
duty to show that this is a tool for better outcomes and more sensible priority-
setting, rather than a recipe for inaction.

BEYOND COST-BENEFIT ANALYSIS:
A HAYEKIAN TURN?

I have suggested that the choice of “smarter to0ls” remains one of the largest
imperatives for risk reduction. Cost—benefit analysis can help to identify those
tools, and for that reason governmental acceptance of cost—benefit balancing
might well spur the selection of more effective, cheaper means of accomplish-
ing regulatory goals. Within EPA, this has happened on many occasions (see
Chapter 10). But there are some deeper issues here, and they suggest the need
for some fundamental redirection of the cost—benefit state. The basic problem
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is that an adequate cost—benefit analysis imposes large demands on govern-
ment, which may well lack the necessary information. What might be done
instead?

To answer that question, imagine a small community consisting of farmers,
each of whom owns a dozen cows, and all of whom own, jointly, the land on
which the cows graze. It is easy to see that the farmers will soon find themselves
facing a problem of overgrazing, Because the land is owned in common, each
farmer will receive all the benefits of grazing by his cows but will pay only
a fraction of the cost of that grazing. If farmers are acting in their rational
self-interest, all of them will think that way, and before long the grass will be
depleted. This is the famous “tragedy of the commons,” and it accounts for
many environmental problern&41

How might the tragedy be averted? Perhaps the small community could
develop certain social norms, which would ensure limitations on grazing activity.
Good norms can prevent tragedy and greatly reduce risks. Perhaps the small
community could charge people for grazing, so as to ensure that the available
stock is not depleted. In the spirit of this chapter, the community might even
conduct a cost—benefit analysis of different levels of grazing and mandate levels
of grazing, from each farmer, that would be consistent with the outcome of the
analysis. It is easily imaginable that the latter approach would be better th?.n
unrestricted grazing. But it would also be full of pitfalls. Can the community
really make accurate calculations? Won't things change over time? Doesn't the
analysis, and then the set of mandates, seema bit too reminiscent of Soviet-style
planning? L

Friedrich Hayek, winner of the Nobel Prize and critic of “planning i all
its guises, eshphasized government’s pervasive lack of information, cel-'t:.amly as
compared with the information held by the numerous people who partxapatf: in
a marl‘:etplace.42 In the context of our farming community, it would b? possible
to reject planning, even of the sort suggested by cost—benefit anf11ys1s, and to
urge instead a kind of Hayekian turn: Create private property rights, and let
the farmers operate as they wish, within the constraints of those rights. More
specifically, each farmer might be given a right to a certain plot of land and
be allowed to use the land of others only with permission or as a result c?f
a voluntary agreement. No trespassing would be allowed. The beauty of this
solution is that it solves the tragedy of the commons, by ensuring that thelfe
is no commons at all. If each farmer is responsible for his own land and his
own cattle, he has the right incentive, to use the land in a way that does not

deplete it.

4l Garrett Hardin, The Tragedy of the Commons, 162 Science 1243 (1968).
2 F. A Hayek, The Use of Knowledge in Society, 35 Am. Econ. Rev. 519 (1945).
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The movement toward “free market environmentalism” is designed to gen-
eralize from this tale.® The basic claim is that the risks of environmental
degradation might best be handled through creating property rights, so as to
ensure that people have responsibility for environmental amenities that might
otherwise be subject to the tragedy of the commons. If, for example, environmen-
tal groups are allowed to purchase a right not to cut timber or to pay ranchers
for destruction of property at the hands of wolves, it might be possible to
rovide far more effective protection than could ever come from interest group
ftruggles over government mandates. [ believe that free market environmental-
ISr.n, although not a panacea, holds out a great deal of promise, and that along
with other emerging tools, it suggests the possibility of a general movement in
Hayekian directions for risk reduction policies. I will turn to these issues in

detail in Chapter 10.

43
Terry Anderson & Donald R. Leal, Free Matket Environmentalism (New York: Palgrave
2001). ’

Health—Health Tradeoffs

1 h}ve r‘eferred t:.o a Jgerv'aswe problem in risk ‘regulatlon, 01:16 ‘tha‘t has only started
to receive public attention. The problem arises when the diminution of one bealth risk
simseltaneously increases another bealth risk. The phenomenon is common in daily life,
where risk reduction strategies may produce risks of their own. If you engage
in an aggressive program of exercise to lose weight, you should be careful to
make sure that the exercise is not itself unduly hazardous. If you change your
diet so as to avoid pesticides, you might find yourself eating foods that carry
higher risks on balance. The problem can be found in many domains of policy
and law.

Thus, for example, fuel economy standards, designed to reduce environ-
mental risics, may make automobiles less safe, and in that way increase risks to
life and health.! If government bans the manufacture and use of asbestos, it
may lead companies to use more dangerous substitutes,” and efforts to remove
asbestos from schools may cause serious risks to workers. Regulations designed
to control the spread of AIDS and hepatitis among health-care providers may
increase the costs of health care, and thus make health care less widely available,
and thus cost lives. Regulation of nuclear power may make nuclear power safer;
but by increasing the cost of nuclear power, such regulation will ensure reliance
on other energy sources, such as coal-fired power plants, which carry risks of

I Gee Robert W, Crandall, Policy Watch: Corporate Average Fuel Economy Standards, 6].Econ.
Persp. 171, 178 (1992}; Robert W. Crandall & John D. Graham, The Effect of Fuel Economy
Standards on Automobile Safety, 32 J. L. & Econ. 97 (1989).

2 See Corrosion Proof Fittings v. EPA, 947 F.2d 1201 (5th Cir. 1991).

3 Gee ADA v. Martin, 984 F.2d 823, 826 (7th Cir. 1993): “OSHA also exaggerated the number
of lives likely to be saved by the rule by ignoring lives likely to be lost by it. since the incre’ased
cost of medical care, to the extent passed on to constmers, will reduce the demand for medical

care, and some people may lose their lives as a result.”
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